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DECI SI ON

HESSE, Chairperson: Charging parties appeal the attached
di smi ssal issued by an administrative |aw judge (ALJ) of the
Publ i c Enpl oynent Relations Board (PERB or Board). In the
unfair practice charge, charging parties alleged that the
Washi ngton Unified School District (District) violated sections
3543.5(a), 3540.1(d) and (i)(2), 3543.2, and 3546 of the
Educati onal Enploynent Rel ations Act (EERA or Act)'l by

executing a contract that recognizes nore than one excl usive

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Section 3543.5 provides, in relevant part:

It shall be unlawful for a public school
enpl oyer to:



representative and requires all menbers of the bargaining unit
to pay a representational fee equal to the conbined dues of the

Washi ngt on Education Association (WEA), California Teachers

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

Section 3540.1 provides, in relevant part:
As used in this chapter:

(d) "Enpl oyee organi zati on" neans any

organi zati on which includes enployees of a
public school enployer and which has as one
of its primary purposes representing such
enployees in their relations with that public
school enployer. "Enpl oyee organi zati on"
shall also include any person such an

organi zation authorizes to act on its behal f.

(i) "Organi zational security" neans either:

[ - - - - - . - - - - - - L] - - - - - - - - -

(2) An arrangenent that requires an enpl oyee,
as a condition of continued enploynent,
either to join the recognized or certified
enpl oyee organi zation, or to pay the

organi zation a service fee in an anount not
to exceed the standard initiation fee,
periodi c dues, and general assessnents of
such organi zation for the duration of the
agreenent, or a period of three years from
the effective date of such agreenent,

whi chever cones first.

Section 3543.2 provides, in relevant part, the "scope of
representation shall be limted to matters relating to wages,
hours of enploynent, and other terns and conditions of
enpl oynent . "

Section 3546 states how organi zational security provisions
may be established and rescinded.
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Associ ation (CTA), and National Education Association (NEA).
Charging parties further alleged that this fee exceeds the cost
of collective bargaining and contract adm nistration incurred by
VEEA, asserting that significant portions of this fee will be
used to finance political, social and ideological activities as
well as other activities with which the charging parties
di sagree and fromwhich they will derive no benefits.

On appeal, charging parties argue that the unfair practice
charge and conplaint were inproperly dism ssed because the
al legations state a prima facie violation of the EERA and the

ALJ lacks the authority to dismss the conplaint sua sponte.

For the reasons set forth below, we affirmthe AL)'s dism ssa
of the unfair practice charge and conplaint. W do, however,
find it necessary to discuss the_ALJ's authority to dismss the
conplaint on his own notion.

DI_SCUSSI ON

On March 14, 1985, and subsequent to the issuance of the
conplaint, the ALJ issued a "warning letter,"” informng the
charging parties that recent PERB decisions hold that the
enpl oyer is not the proper respondent for an allegation that
excessive fees are charged under an agency fee agreenent. Thus,
the allegations did not state a prima facie violation of the
EERA. Unless the charging parties could show cause why the
charge should not be dism ssed, the ALJ indicated the charge-and
conplaint would be dismssed. Charging parties asserted two

reasons why the charge and conpl aint should not be di sm ssed:



(1) no grounds exist for the agency to dism ss the charge and

conpl aint sua sponte; and (2) the ALJ's rationale for dismssing

t he charge was underinclusive and incorrect. After a review of
the charging parties' assertions, the ALJ concluded that the
charge did not state a prima facie violation of the EERA and he
di smissed the unfair practice charge and conpani on conpl aint.

On appeal, the charging parties reassert their previous
argunments that the ALJ |acks authority to dismss a conplaint
sua sponte, the ALJ's rationale is underinclusive and incorrect,
and that the charges state a prima facie violation of the EERA
They further argue that the ALJ's findings violate the rights
guaranteed by the Fourteenth Anendnent of the United States
Constitution.*

Pri na Facie Violation

The allegations did not state a prim facie violation of the
EERA. Contrary to charging parties' assertion, the District did
not recogni ze three enpl oyee organi zations as the exclusive
representative. The District recognized.only one exclusive
representative —WEA. The claim that the enployer recognized

nore than one exclusive representative is based wholly on the

2The Fourteenth Anendnent states, in pertinent part:
[NNor shall any State deprive any person of

[ife, liberty, or property, wthout due
process of law. . . .

» - - - - - - - - - - » - - - - [ » - - L] -

[US. Const. anend. XIV, sec. 1.]



| anguage of the contract. However, we take official notice of

Leek v. Washington Unified School District (1981) 124 Cal. App. 3d

43, which involved the same school district and the precise
contract |anguage before us. In that case, the court stated, at
page 46:

VEA is the local affiliate of California

Teachers' Association (CTA) and the National

Educati on Associ ation (NEA) .

W have found in Fresno Unified School District (1982) PERB

Decision No. 208 that the nere affiliation of the |oca
organi zation with CTA was insufficient to nake CTA the exclusive
representative and, hence, it was not liable for a violation of

t he EERA. See also Link v. California Teachers Associ ati on_and

National Education Association (1981) PERB Order No. Ad-123.

Thus, the allegation that the District, through the contract
| anguage al one, has recognized nore than one excl usive
representative, is resolved as a matter of |aw.

Assuming all the factual allegations asserted by the
charging parties are true, PERB decisions denonstrate that the
public school enployer is not the appropriate respondent in this

case.é3 Al t hough the ALJ incorrectly cited Fresno, supra, for

3To the extent Link v. Antioch Unified School District
et _al. (1985 PERB Oder No. ITR-47 is inconsistent, we
di sapprove that case. In Link, conplaints were issued agai nst
the associations and the districts on February 4, 1982. On
Decenber 31, 1984, charging parties sought injunctive relief
requiring the CTA/NEA affiliates or the enployers to escrow the
entire amount of agency fees collected fromthe charging
parties. In deciding if the first test for injunctive relief
had been net (whether there was reasonabl e cause to believe
that an unfair practice had been commtted), the Board stated:




hol ding that "a public school enployer cannot be held liable for
unl awf ul expendi tures nade by the exclusive representative," he
did cite the two PERB cases that directly make this specific

finding: San Jose Unified School District (1984) PERB Deci sion

No. 463 and MIpitas Unified School District (1984) PERB Deci sion

No. 462. The allegations concern the exclusive representative's

conduct. Wiile the obligation to pay an agency fee arises by
virtue of a negotiated agency fee provision in the contract, the

Board held in Fresno, supra, that the anmount of the fee is not

negoti able. Thus, the obligation to pay the specified anount
does not arise by virtue of the collective bargaining agreenent,
but rather, the amount is determ ned by the exclusive
representative independently of that docunment. Therefore, we

reached the conclusion in San Jose Unified School District,

supra, and M|l pitas Unified School District, supra, that the

enpl oyer is not the appropriate respondent for clains of

excessive agency fees. As a matter of |aw, the charging

Accordingly, there is reasonable cause to
believe that the Districts and Associ ations
unlawfully interfered with their statutorr
right not to participate in organizationa
activity in violation of section 3543.5(a)
and 3543.6(a) and (b), respectively.
(Antioch, supra, at p. 6.)

The Board in IR 47 found that injunctive relief was not "just
and proper,"” and denied the charging parties' request for
injunctive relief. The issue of an enployer's liability in
agency fee cases was not directly before the Board in that
decision. Indeed, the issue of the enployers' liability in this
case was resolved on April 1, 1985, when the unfair practice
charges agai nst the enployers were di sm ssed.



parties' allegations do not state a prina facie violation of the
EERA.

Furt her, fn uphol ding the ALJ's conclusions, we find his
rati onal e was neither underinclusive nor incorrect.

Authority to Dism ss Conpl ai nt

The issue of whether an ALJ has the authority to dismss a

conpl aint sua sponte has not been previously addressed by this

Board. It is clear, however, that Board agents have the
authority to dismss a charge that fails to establish a prim

facie case. The Legislature granted the Board broad powers wth

4

regard to processing unfair practice charges,” including the

“Section 3541.3 provides, in relevant part:

The board shall have all the follow ng
powers and duties:

- - - - - L] - - - - - - - - - - - - - - - -

(g) To adopt, pursuant to Chapter 4.5
(commencing with Section 11371) of Part 1 of
Division 3 of Title 2, rules and regul ations
to carry out the provisions and effectuate

t he purposes and policies of this chapter.

- - - - - - - - - - - - - - - - - - . - - -

(i) To investigate unfair practice charges
or alleged violations of this chapter, and

t ake such action and nmake such

determ nations in respect of such charges or
al l eged violations as the board deens
necessary to effectuate the policies of this
chapter.

- - - - - - - - - - - - - - - - - - L] - - -

(n) To take such other action as the board
deens necessary to discharge its powers and
duties and otherwise to effectuate the

pur poses of this chapter.
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duty to determine if the charges are justified.55

Under this authority, the Board pronul gated regul ations
enpowering its agents to determne if a prim facie case has

been established and, if'so, how to proceed.® There is no

- °Section 3541.5 provides, in relevant part:

The initial determnation as to whether the
charges of unfair practices are justified,
and, if so, what renedy is necessary to

ef fectuate the purposes of this chapter,
shall be a matter within the exclusive
jurisdiction of the board. Procedures for

I nvestigating, hearing, and deciding these
cases shall be devised and promul gated by

t he board.

°PERB Regul ations are codified at California Adninistrative
Code, title 8, section 31001 et seq.

PERB Regul ati on 32620 provides, in relevant part:

(b) The powers and duties of such Board
agent shall be to:

- - - - - - - - - - - L] - - - - - - L] » - -

(5 Dismss the charge or any part thereof
as provided in Section 32630 if it is
determ ned that the charge or the evidence
is insufficient to establish a prima facie
case.

PERB Regul ati on 32630 provi des:

If the Board agent concludes that the charge
or the evidence is insufficient to establish
a prima facie case, the Board agent shall
refuse to issue conplaint, in whole or in
part. The refusal shall constitute a

di sm ssal of the charge. The refusal
including a statenent of the grounds for
refusal, shall be in witing and shall be
served on the charging party and respondent.



requi rement that the respondent file a notion to dismss a
charge or conplaint before the Board agent can dism ss the
charge. Upon finding that the charge fails to establish a prim
facie case, the Board agent nust dism ss the charge.

At issue here is whether a Board agent may dism ss a
conplaint, prior to hearing, upon finding that the conplaint and
underlying charge fail to state a prima facie case. Regulation
32652 directs the Board agent to dismss the conplaint if the
charging party fails to prosecute the case.7-7

In the instant case, however, the charging parties have not
failed to prosecute their case. Instead, because of the
unsettled state of the law regarding the issues involved in the
underlying charge, the case was held in abeyance by stipulation
of the parties. Only when cases decided subsequent to issuance
of the conplaint showed, as a matter of law, that allegations of
this sort could not state a prinma facie case against the
enpl oyer, did the ALJ dism ss the charge and acconpanyi ng
conpl ai nt.

Charging parties assert that, since PERB s regulations do

not have a specific provision for a Board agent to dismss a

'PERB Regul ation 32652 provides, in relevant part:;

If the informal conference procedure fails
toresult in a voluntary settlenent, any
party thereafter may file with the Board a
request for hearing or the Board nay order a
hearing. |If a request for hearing is not
filed within six nonths fromthe date of the
i ssuance of the conplaint, the conplaint

will be dism ssed.



conpl aint sua sponte, the ALJ was wi thout authority to dismss

this case. In support of this assertion, the charging parties

m stakenly rely on M ssion |Insurance Goup, Inc. v. Merco

Construction Engineers, Inc. (1983) 147 Cal. App.3d 1059. That

case, however, is inapposite to the situation presently before

us.» In Mssion Insurance, the insurance conpany brought a

decl aratory relief action to determne the correct amunt of a
wor ker's conpensation dividend due to the insured, who in turn
filed a cross-conplaint for an accounting. The trial court
granted a summary judgnent on the cross-conplaint action. The
Court of Appeals found that summary judgnment was inproperly
granted, not because the trial court had no authority to dismss
the case, but because the insured had established a prima facie

case. Therefore, there were several triable issues of fact.

In the instant case, there are no triable issues of fact.
As di scussed above, the allegations regardi ng enpl oyer
recognition of nore than one exclusive representative and
excessi ve agency shop fees are resolved as a matter of |aw
Assuming all allegations are true, the allegations do not
establish that the enployer violated the EERA.

Contrary to charging parties' assertions, the lack of

specific authority for a sua sponte dismssal is not fatal to the

ALJ's actions under -these circunstances. In Rich Vision Centers,

8 The Board has no quarrel with the proposition that
"adm ni strative regul ations have the force and effect of I|aw.
(Mssion |Insurance, supra, at p. 1069.)
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Inc. v. Board of Medical Examners (1983) 144 Cal. App.3d 110, the

court held that, although no statute expressly authorized the
Board of Medical Examners to settle licensing disputes, the
Board did possess such power. In reaching this conclusion, the
court said:

Adm ni strative agencies only have the power
conferred upon themby statute and an act in
excess of these powers is void. [CGtations
omtted.] However, an agency's powers are
not limted to those expressly granted in
the legislation; rather, "[i]t is well
settled in this state that [adm nistrative]
officials may exercise such additional
powers as are necessary for the due and
efficient admnistration of powers expressly
granted by statute, or as nay fairly be
inplied fromthe statute granting the

powers." [Gtations omtted.] (Rch
Vision, supra, at p. 114.) (Enphasis in
original.)

The court found that this additional power could be fairly
inplied fromthe statute, because settlenment is "admnistratively
efficient and furthers the purpose for which the Board was

created.” (R ch Vision, supra, at p. 115.)

Likewise, in the instant case there is no specific authority
in our regulations for an ALJ to dism ss a conplaint sua
sponte. Nevertheless, to require the ALJ to proceed with a
formal hearing where there is no possibility, as a matter of
law, of finding a violation of EERA would clearly be a waste of
t he taxpayers' noney and would not effectuate the purposes of
the Act. That is the purpose for the specific authority of
Board agents to dism ss charges that fail to establish prim

facie violations. Thus, we hold that Board agents do have the

11



authority to dism ss conplaints where it is clear the
al l egations do not establish prima facie violations.

Due Process

The charging parties assert that by finding that only one
~enpl oyee organi zati on was recogni zed by the District, the ALJ
violated their due process rights to a hearing and to present
evidence on that issue. The cases the charging parties cite for
asserting due process violations are inapposite to the instant

case. In Southern Railway Co. v. Commonwealth of Virginia

(1933) 290 U. S. 190, a state statute authorized the state

hi ghway comm ssioner to deprive railway conpanies of certain
property rights if it was "necessary for public safety and
convenience.” This violated the Fourteenth Anendnent because

t he conm ssioner could do so without prior notice or hearing and
there was no provision for any review. Such issues certainly

i nvol ved factual determ nations. Also, in Ceveland Board of

Education v. Louderm ||l (1985) 470 U.S. , 105 S.Ct. 1487, 84

L. Ed. 2d 494, discharged enpl oyees were not afforded a
preterm nation opportunity to respond to the charges.

In the instant cése, the ALJ gave a warning notice and
provi ded for an opportunity to respond, of which the charging
parties took full advantage. The charging parties failed,
however, to provide further facts that would establish a
violation. Assumng all assertions of the charging parties are
true, there were no violations of the EERA commtted by the

enpl oyer as a matter of law. Thus, no factual determ nations

12



were required. A hearing and opportunity to provide evidence
woul d be futile in this case.

We have reviewed the ALJ's dismissal in light of the appeal
and find it to be free of prejudicial error. W agree the
charges do not establish a prima facie violation of EERA, and we
further find the ALJ properly dismssed the conplaint. Thus, we
adopt the dism ssal as the decision of the Board itself.

ORDER

The unfair practice charges and conplaint in Case No. S-CE-334
are DI SM SSED.

Menbers Burt and Porter joined in this Decision.
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PUBLIC EMPLOYMENT RELATIONS BOARD
SACRAMENTO REGIONAL OFFICE
1031 18th STREET, SUITE 102

SACRAMENTO, CALIFORNIA 93814
(916) 323-3198

April 1. 1985

M. Anthony T. Caso. Attorney
Paci fic Legal Foundation

555 Capitol Mall, Suite 350
Sacranmento. CA 95814

Re: MFarland, et al. v. Washi ngton_ Uni
Unfair Practice Case No. S-CE-334.

Dear M. Caso:

| have received your March 28. 1985, statenent of opposition to
dismssal of the conplaint in the above-referenced case. Your
statenent was in response to a March 14 letter in which |

advi sed you that | would dismss the charge on April 1. 1985,
unl ess* you could show cause before that date to prevent

di sm ssal

After reviewi ng your statenent and the authorities cited
therein. | have concluded that the charge and acconpanyi ng
conplaint do not state a prina facie violation of the
Educati onal Enploynent Rel ations Act and nust be di sm ssed.
The reasons for this conclusion are several.

As | advised you in the March 14 letter, which | incorporate
herein by reference, decisions of the Public Enpl oynent

Rel ati ons Board issued since the filing of charge S CE-334 now
make it clear that a public school enployer cannot be held
liable for unlawful expenditures nmade by the exclusive
representative. San_Jose Unified School District (12/13/84)
PERB Decision No. 463; Mlpitas Unified School District
(12/13/84) PERB Decision No. 462; Eresno Unified Schoaol
District C4/30/82) PERB Decision No. 208.

In your March 28 statenent, you assert two reasons for why the
charge should not be dismssed despite the rationale set out in
ny March 14 letter. You assert first that under PERB rules a
charge may be dism ssed sua sponte only if either party fails
to request a hearing within six nonths of the issuance of a
conplaint. Since the requirenment that a hearing be requested
was dispensed with in this matter, you contend that no grounds
exist for the agency to dismss the charge and conplaint sua
spont e.



M. Anthony T. Caso
April 1, 1985
Page 2

Regarding this contention, it should be noted that Covernnent
Code subsection 3541.3(i) gives PERB the power:

(i) To investigate unfair practice charges
or alleged violations of this chapter, and
take such action and make such

determ nations in respect of such charges or
al l eged violations as the board deens
necessary to effectuate the policies of this
chapter.

It seens self-evident that within this grant of power is the
authority to dismss a charge and conplaint which do not state
a prima facie violation of the Educational Enploynent Relations
Act. The agency is under no conpulsion to require a hearing on
an allegation which it concludes cannot be found in violation
of the law. even if proven. A rule that the agency could not
dismss its own conplaints prior to hearing would lead to
frivolous litigation wasteful of both the agency's and the
respondent's resources. Here, the PERB itself has issued
decisions after the issuance of the conplaint which make it
apparent that the conplaint rests on an erroneous | egal

theory. Based upon that ruling, dismssal of the conplaint is
the only appropriate action which the hearing officer can take.

You next assert that ny March 14 letter advances a rationale
for dismssing the action that is underinclusive and

incorrect. You assert that there are two allegations in the
conplaint which ny letter fails to consider. These allegations
are that the respondent school district has recognized nore
than one exclusive representative in violation of CGovernnent
Code section 3543.1(a) and that the anount of the
representation fee is excessive in violation of CGovernnent Code
section 3540.1(i).

Both of these allegations are answered in Eresno Unified Schgo
District, supra. PERB Decision No. 208. 1In that case, the PERB
considered a hearing officer's conclusion that the California
Teachers Association could be found guilty of an unfair
practice because it supported and ratified an unlawful strike
by the Fresno Teachers Associ ati on. Even though neither party
filed an exception to that conclusion, the Board itself raised
the issue sua sponte and reversed the hearing officer. The
Board concluded that the relationship between the Fresno
Teachers Association and the California Teachers Association




M. Anthony T. Caso
April 1. 1985
Page 3

was one of affiliation and that nmere affiliation was
insufficient to nake the California Teachers Association the
exclusive representative. The Board therefore dismssed the
charge against the California Teachers Associ ation.

Representati on records naintained by the PERB reveal only one
recognition by the respondent of an exclusive representative
for certificated enpl oyees. That action occurred on

Cctober 13. 1977. when the school board recognized the

Washi ngt on Educati on Association as exclusive representative.
There are no factual allegations in the charge fromwhich one
can conclude that the Washi ngton Education Association, |ike
the Fresno Teachers Association, has anything other than an
affiliation relationship with the California Teachers

Associ ation and the National Education Association. The charge
Is therefore insufficient to establish a ﬁrina facie allegation
that the respondent has recognized nore than one exclusive

rePresentative in violation of the Educational Enploymnent
Rel ati ons Act.

In Fresno Unified, supra, the Board al so reversed a hearing
officer's conclusion that the school enployer had a right to
negoti ate about the amount of an agency fee. The Board found
that the enpl oyer could only negotiate over whether or not to
grant an agency fee arrangenent. The Board concluded that the
enpl oyer' s adanant insistence on a $75 cap on the agency fees
bore no relationship to its legitimate concerns and constituted
an unl awful bargaining proposal. It is evident, therefore,
that the charging party states no prina facie allegation in its
contention here that the anount of the agency fee Is

excessive. |If the enployer is precluded from negotiating about
the anmount of the fee. it cannot be held in violation of the
Educati onal Enpl oynent Rel ations Act even if it be proven that
the fee was in fact excessive.

You argue, finally, that the validity of Eresn Lfied Schoo
District is dubious in light of Link v. Antioch Unified Scho
Dstrict (1983) 142 Cal.App.3d 765. | find nothing in that

case to support your conclusion that the PERB "nust exercise
jurisdiction over both the enployer and the exclusive
representative regarding clains involving the w ongful
expenditure of fair share fees." The case holds that the PERB
has initial jurisdiction over the matters which arguably
constitute unfair practices and-that the plaintiffs are
required to exhaust their admnistrative renedi es before



M. Anthony T. Caso
April 1. 1985
Page 4

seeking judicial relief. Nothing in the decision supports the
conclusion that the PERB nust proceed to hear an unfair
practice charge which the agency does not find to state a prim
facie allegation of the EERA

For these reasons, the unfair practice charge and conpani on
conplaint in MFarland, et al. v. MWashington Unified Schoo
District. Case No. S-CE-334 are hereby di sm ssed.

Pursuant to Public Enploynent Relations Board regul ation
section 32635 (California Adm nistrative Code, title 8.
part 111), you may appeal this dismssal to the Board itself.

_ ﬁ(ﬂn t o _Appeal

You. may obtain a review of this dism ssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dismssa

(section 32635(a)). To be tinely filed, the original and five
(5) copies of such appeal nust be actually received by the
Board itself before the close of business (5:00 p.m) on

April 22, 1985. or sent by telegraph or certified United States
mai | postmarked not later than April 22, 1985, (section
32135). . The Board's address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranent o. CA 95814

If you file a tinely appeal of the dismssal of the charge and
conplaint, any other party may file with the Board an origina
and five (5) copies of a statenent in opposition within twenty
(20) calendar days following the date of service of the appeal
(section 32635(b)). '

Servi ce

Al docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany the docunent filed with the Board
itself (see section 32140 for the required contents and a
sanple form. The docunent will be considered properly
"served" when personally delivered or deposited in the
first-class nmail postage paid and properly addressed.



M. Anthony T. Caso
April 1. 1985
Page 5

Ext ensi on_of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and. if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).

Fi nal Dat e

If no appeal is filed within the specified time limts, the
dismssal will becone final when the tinme limts have expired.

Very truly yours.

By
Ronald E. Blubaugh
Administrative Lawv Judge



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor
LR e A —

PUBLIC EMPLOYMENT RELATIONS BOARD
SACRAMENTO REGIONAL OFFICE

1031 18TH STREET. SUITE 102

SACRAMENTO, CALIFORNIA 93S14

. (916) 322-3198

March 14, 1985

Ant hony T. Caso, Attorney-
Paci fic Legal Foundation
555 Capitol. Mall. Suite 350
Sacranmento. CA 95814

Re: NtFarIand et al. v. \Washinaqt ified School District.
Unfair Practice Case No. S-CE-334 -

Dear M. Caso:

The above-referenced charge alleges that the Washi ngton Unified
School District has entered into a collective bargaining
agreenent which requires unit nenbers who do not belong to the
Washi ngt on Educati on Association to either join that

organi zation or pay an agency fee. Authority to enforce the
contractual clause is delegated to the Association. The charge
further alleges on information and belief that.

. significant portions of this fee wll
be used to finance political, social,
i deol ogi cal, and ot her activities wth which
char gi ng parties derive no benefit.

This conduct is alleged to be in violation of Governnent Code
subsecti on 3543. 5(a).

Deci sions of the Public Enploynent Relations Board issued since
the filing of charge S - CE-334 now nmake it clear that such

al |l egations against a school district do not state a prina
facie violation of the Educational Enploynment Rel ations Act.
The reasons for this conclusion are as follows:

The validity of conpul sory paynents to |abor organizations is
wel | established. Rai | way_Enpl oyees Departoent v. Hanson
(1956) 351 U.S. 225 [38 LRRM 2099]: ' jat]

of Machinists v. Street (1960) 367 U.S. 740 [48 LRRM 2345];
Abood v. Detroit Board of Educatlon (1977) 431 U.S. 209 [95

TRRV 2411T HI I et al. Brotherhood of Railway, Airline
and Steanshlp Clerks (1984) __[116 LRRM 2001].

Consistent with this principle, the EERA specifically permts
col l ective bargaining agreenents to include agency fee
provi sions requiring enployees either to join the exclusive
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representative, or pay a service fee in an anount not to exceed
the standard initiation fee. periodic dues, and genera
assessnments. (Sections 3546 and 3540.1(2).) Enployee

organi zations may violate the EERA when they spend objecting
nonnenbers' agency fees on activities which are unrelated to
the exclusive representative's representational role. King
Gty Union Hgh School District (3/3/82) PERB Decision No. 197:
Abood, supra.

This case, however, involves an allegation that the gnplover
violated the EERA by agreeing to an agency fee clause under

whi ch the exclusive representative allegedly has nade i nproper
expendi tures. PERB decisions now nake it clear that the

enpl oyer cannot be held responsible for the expenditures of the
exclusive representative. MJlpitas Unified School District
(12/13/84) PERB Decision No. 462; San_Jose Unified Schoog
District (12/13/84) PERB Decision No. 463; Fresno Unified
School” District (4/30/82) PERB Decision No. 208.

For these reasons, it is concluded that unfair practice charge
S-CE-334 does not state a prinma facie violation of the EERA
Accordingly, this charge will be dismssed on April 1, 1985.
unl ess you can show cause before that date for why the charge
should not be dism ssed.

Si ncerely.

Ronal d E. Bl ubaugh
Adm ni strative Law Judge



